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Water Act

Applies to any activities that modify a waterbody or water levels, the bed and shore, aquatic vegetation, or may cause a
negative effect on the aquatic environment (such as quality or quantity) or water users. Water diversion also requires a licence.

Environmental Protection and Enhancement Act

Prohibits the release of substances into the environment, and covers pesticide regulations, fertilizer storage
and application, storm water drainage and municipal and industrial wastewater treatment facilities.

General Fisheries (Alberta) Regulation

Established to conserve wild fish stocks, protect them from diseases and parasites, prevent illegal introductions,
and ensure edible fish are properly handled and preserved for human consumption.

Fisheries Act (Provincial)

Identifies 52 prohibited aquatic invasive species, mandatory stopping at watercraft inspection stations, removal of the
drain plug while transporting watercraft, and mandatory reporting of invasive species.

Safety Codes Act Public Lands Act

Outlines private sewage disposal system Any activities that are likely to result in soil erosion or damage to the
regulations and standards of practice for bed and shore, or land within the vicinity, require an authorization.
dealing with sewage. The occupation and use of public lands (like the bed and shore)

of any waterbody requires an approval. The area of bed and shore
Ak fronting a waterfront property and located below the bank is owned
MunICIpaI Government Act by the Province and is open for public passage.

Provides delegated authority to municipal
governments to create environmental reserves
to protect the wellbeing of the environment.
Check with your local municipality for specific
bylaws around your lake.

Surveys Act

Defines the bed and shore, and the natural boundary, referred to as the bank.

Federal Fisheries Act

Any activities that are in or near fish-bearing waterbodies that support a recreational or aboriginal fishery require
approval. This act also provides prohibitions on the transport and introduction of aquatic invasive species.
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Canada Shipping Act

Vessel Operation Restriction Regulations provides province-wide
speed limits of 10km/hour within 30m of the shore.
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CHAPTER ONE: LAND OWNERSHIP AND USE

This chapter will deal with the ownership of land relating to water, of which there are two types. The first
is the land underneath waterbodies and watercourses, otherwise known as the beds and shores. The second is
the land next to waterbodies and watercourses, which is referred to as riparian land. This chapter will deal with
each type in turn, with a focus on determining who owns the land, as well as the specific rights and

responsibilities that come with that ownership.

To carry out this discussion, this chapter will be divided into three parts. The first part will deal with the
ownership of the beds and shores in Alberta. It will begin with a discussion of what it means in law to own land, as
well as the way in which that ownership is documented through certificates of title. Then, the discussion will turn
to the presumption that the provincial government owns all of the beds and shores in Alberta along with the

possible exceptions to that presumption.

The second part of this chapter will deal with the public right to use land owned by the provincial
government, also known as crown land and, specifically, the rules that apply to the use of crown-owned beds and
shores. This part will include a discussion of the permits required to construct anything on submerged crown land.
It will also include a discussion of the rules for recreational activities that take place on submerged crown land—
or, often, in the water above them—including the general rules for being on crown land, as well as the specific

rules pertaining to aquatic habitat, boating, and fishing.

Finally, the third part of this chapter will deal with the ownership of riparian lands, focusing on how to
determine if a piece of property is truly riparian, as well as the nature of riparian ownership and the special rights
that come with it. This discussion will also include an overview of some of the special statutory restrictions on
riparian property, as well as other property located close to water. In particular, it will deal with pesticide

application, sewage systems, and general restrictions on development.
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I. BEDS AND SHORES

This section will discuss the ownership of the beds and shores in Alberta, meaning the land that is
underneath water. To accomplish this task, this section will begin with a general discussion of what it means in
law to own land, as well as a brief explanation of the land titles system in Alberta. Then, this section will explain
how to identify the owner of submerged land, dealing specifically with the presumption that the provincial
government is the owner, unless one of five exceptions applies. Each of those exceptions will be discussed in
detail. Finally, this section will discuss how to determine the exact boundaries of the beds and shores in Alberta,

as well as the ways that the ownership of beds and shores may be transferred.

i. Ownership of Land in General

This section will provide a brief overview of what it means in law to own a piece of property and how the
land titles system works in Alberta, including how a certificate of title demonstrates property ownership. Each of

these topics will be discussed in turn.

a. Legal Ownership
When dealing with ownership, it is important to keep in mind that, in law, the ownership of a piece of
land means the right to do certain things with that land.* The central right associated with the ownership of land

is the right to possess the land, meaning the right to be on the land and the right to prevent anyone else from

1 See Canadian Pacific Railway v Vancouver (City of), 2006 SCC 5 at para 30.
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being on it.2 In addition, ownership of a piece of land includes the right to sell, mortgage, or lease the land; the
right to use or develop the land; and the right to give away some of the other rights to the land to others, such as

through an easement or a right of way.

In addition to the rights that come with property ownership, there are also a number of legal obligations
that property owners face. These obligations can be restrictions on how you exercise the rights that come with
property ownership or, in some cases, positive obligations that require you to take care of your property or

otherwise prevent harm to others, such as the obligation to shovel your sidewalk in winter.

2022 CanLlIDocs 817

Statutory limitations on property ownership are particularly important when dealing with the land under
or next to water, because, quite simply, there are a lot of them. The specific obligations that attach to property

next to water will be discussed in more detail in the sections on riparian land, but for now it is enough to know

that in law property ownership can be thought of as a collection of rights and responsibilities relating to a piece of

land.

b. Certificates of Title

In Alberta, to keep track of who owns a given piece of land, we use something called the Torrens system.
Under the Torrens system, a certificate of title is issued to the owner of a piece of land. The original certificate is
registered in a central land registry, and copies can be accessed by anyone for a small fee.? This makes it easy to
find out who is the owner of a given piece of land, because the owner is whoever is registered in the land titles

registry, which can be determined by a simple search.

One important characteristic of the Torrens system is that the government guarantees that the
certificates of title registered in the land registry are an accurate reflection of who owns which property. This is
different from a deed system, where ownership documents are registered in a central registry, but the
government makes no guarantee of their accuracy.* Compared to the deed system, the Torrens system provides

an increased level of legal certainty, because it is easy to know who has which legal rights to a piece of land. This

2See Sarah E Hamill, “Common Law Property Theory and Jurisprudence in Canada” (2015) 40-2 Queen’s L 679.
3 Land Titles Act, RSA 2000, c L-4, ss 15-17; Tariff of Fees Regulation, Alta Reg 120/2000, s 14.

4 See An Introduction to Alberta Land Titles (13 May 2015), online: Government of Alberta at 12
https://open.alberta.ca/publications/5649897.
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can prevent a lot of confusion and legal difficulties, because contests of ownership can be settled directly by

reference to the land titles registry.

In Alberta, the land registry is run by the provincial government through the Land Titles Office.> The Land
Titles Office has two locations in the province, with one office in Calgary and the other in Edmonton. Paper copies
of titles are kept on location at these offices, and copies can be obtained through registry services or an online
search through the Government of Alberta’s Spatial Information System.® More information about obtaining land

titles documents can be found on the Government of Alberta’s website.”

ii. Ownership of Beds and Shores

This section will provide an explanation of who owns the land beneath water in Alberta, referred to as the
beds and shores. It will begin with the presumption that the provincial government owns all beds and shores,
along with a description of the five possible exceptions to that presumption. Then, this section will explain how to
determine the bank of the beds and shores, meaning the boundary between the land underneath water and the
land that surrounds it. Finally, this section will explain how ownership of beds and shores can be transferred from

the provincial government to a private owner.

a. Determining Ownership

Under the Public Lands Act8, the provincial government is the presumptive owner of all of the beds and
shores in the Province of Alberta.® This means that when we want to know who owns the bed and shores of a
given waterbody or a watercourse, we start with the assumption that the provincial government is the owner. We
then look to a set of possible exceptions to determine if the land could be owned by someone other than the

provincial crown.

5 Land Titles Act, supra note 3, s 2.

6 See “Find land titles, documents or plans” (2021), online: Government of Alberta https://www.alberta.ca/find-land-titles-documents-
plans.aspx.

7 Ibid.

8 Public Lands Act, RSA 2000, ¢ P-40.

9 Ibid, s 3.
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This may seem counterintuitive, since many watercourses and waterbodies appear to be on lands that are
otherwise owned by private citizens or organizations. However, in Alberta, the provincial government is the legal
owner of all of the land beneath water, unless one of the five exceptions laid out in the Public Lands Act applies.
This means that, unless one of the exceptions applies, the land under water is subtracted out from the ownership

of the land that surrounds it.

To identify the land under water that is not owned by the provincial government, it is necessary to
determine if one of the five exceptions applies. Those exceptions are non-natural waterbodies and watercourses,
non-permanent waterbodies, specific conveyances, federal lands, and rights settled by court cases prior to 1931.

In the following sections, we will discuss each of these exceptions in turn.

Non-Natural Waters

The provincial government only owns the beds and shores of waterbodies and watercourses that are
naturally occurring.® This means that the government does not own the beds and shores of any artificial or

human-made bodies of water, such as an irrigation reservoir or a constructed lake or stream.

Notably, under the Public Lands Act, a naturally occurring river, stream, or watercourse does not stop
being natural just because it has been modified by a person.! This means that a naturally occurring watercourse
will still be natural, even if it has been modified. Accordingly, the provincial crown remains the owner of the beds

and shores of that watercourse.

The Public Lands Act is silent on whether a naturally occurring waterbody, rather than a watercourse,
remains natural, even if it has been modified. However, it stands to reason that it would still be natural: it does
not make sense that the addition of a boat launch to a wetland, for example, would render the wetland
artificial.!? Accordingly, the provincial government would probably remain the owner of the bed and shores of a

modified waterbody.

10 1bjd, s 3(1).
11 /bid, s 3(3). See also Erik v McDonald, 2019 ABCA 217 at para 13.

12 See Arlene Kwasniak, Alberta’s Wetlands: A Law and Policy Guide (Edmonton: Environmental Law Centre, 2002) at 67.
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Non-Permanent Bodies of Waters

The provincial government only owns the beds and shores of permanent waterbodies.!* This means that
the provincial crown does not own the beds and shores of temporary, seasonal, or ephemeral bodies of water.
Notably, this rule does not apply to rivers, streams, watercourses, or lakes, such that the land underneath those

waters belong to the provincial government, whether they are permanent or not.

In the case of wetlands, the government relies on the Guide for Assessing Permanence of Wetland
Basins® to assess whether a wetland is permanent, such that the government may assert ownership over the land
beneath it. The main factor in assessing wetland permanence is the number of weeks in the year that the wetland
is covered in water, although soil characteristics and vegetation may also be examined to assess permanence.!¢
Generally speaking, the government takes the position that a wetland that is covered in water for most, but not

all of the year, is a permanent wetland, such that the government is the owner of the beds and shores.?’

Specific Conveyances

Where the provincial government has granted ownership of the land beneath a waterbody or a
watercourse to another person or organization, then that person or organization is the legitimate owner of the
beds and shores.® Practically, this means that if a certificate of title states that a person other than the provincial
government is the owner of the land beneath a waterbody or a watercourse, then that person is the owner of the

beds and shores.

It is important to note that a certificate of title must explicitly state when someone other than the
provincial crown owns the beds and shores. Otherwise, if the certificate of title is silent about the ownership of
the beds and shores, it is presumed that the provincial crown is the owner.® This means that if you are the owner

of a piece of land with a stream on it, and the certificate of title does not explicitly mention the stream, then the

13 public Lands Act, supra note 8, s 3(1)(a).
14 bid, s 3(1)(b).

15 Guide for Assessing Permanence of Wetland Basins (29 January 2016), online: Government of Alberta
https://open.alberta.ca/publications/guide-for-assessing-permanence-of-wetland-basins.

16 |bid at 5-6.
17 Ibid at 6-8.
18 pyblic Lands Act, supra note 8, s 3(2)(a).
19 Ibid, s 3(1).
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provincial government is the owner of the land beneath it. This is an important exception to the general rule that

a certificate of title accurately describes who owns a piece of land.?°

Federal Lands

Lands owned by the federal government are not affected by the provincial government’s declaration that
it owns all of the beds and shores in Alberta.?! Practically, this means that the beds and shores located within

federal lands continue to be owned by the federal government.

In Alberta, there are three main types of land that are owned by the federal government: military bases,
First Nations’ reserves, and national parks. The water rights on First Nations’ reserves will be discussed in much

greater detail in the chapter on water in Indigenous communities. The water rights in national parks will be

discussed throughout this publication, including in the section of this chapter on recreational uses of crown land,

as well as in the chapter on water use and flow.

Court Decisions Prior to 1931

Any court decision made prior to 1931 that decided someone other than the provincial government was
the owner of land beneath water is valid, and that person, or the person or organization that has inherited title

from that person, is the owner of those beds and shores.??

Note that 1931 is chosen as the relevant year, because in 1930 the federal government transferred
ownership of Alberta’s water resources to the provincial government through the Alberta Natural Resources
Act?. In the following year, the Province of Alberta took advantage of its new jurisdiction over water and declared
itself the owner of all of the beds and shores in the province.?? This declaration was made subject to any previous

court decision, making 1931 the relevant date.

20 See Land Titles Act, supra note 3, s 61(1)(a).
21 pyblic Lands Act, supra note 8, s 3(2)(c).

22 bid, s 3(2)(b).

23 Alberta Natural Resources Act, SC 1930, ¢ 3.
24 Water Resources Act, SA 1931, ¢ 71.
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b. Boundaries of Beds and Shores

In order to determine the extent of the beds and shores, it is necessary to identify the boundaries of the
waterbody or watercourse in question. If you own a piece of land with a waterbody or watercourse on it, you will
want to know exactly where your land ends and crown land begins, quite simply, because there can be stiff
penalties for treating crown land as your own. For a discussion of what you can and cannot do on crown lands,

take a look at the section of this chapter on public rights to crown land.

According to the Surveys Act®, the boundary between a watercourse or a waterbody and the land
surrounding it is referred to as the bank.2® Under that Act, the correct way to identify the bank is to determine
where the bed and shores end. This is done by looking at the soil and vegetation to determine which land has
been covered by water for so long that there is no vegetation, or the vegetation and soil have distinct
characteristics compared to the land that has not been covered by water.?’ The area with distinct characteristics

is the bed and shores, and the bank is the boundary between the bed and shores and the land that surrounds it.

In many circumstances, the location of the bank will be clear. However, in the case of wetlands, if the
bank is not clear, the Government of Alberta relies on the Alberta Wetland Identification and Delineation

Directive® for directions on how to identify the bank.

c. Transfers of Ownership

There are three ways a private person or organization can acquire the ownership of beds and shores from
the provincial government. The first is through a direct purchase or sale. The second and third ways are through
the automatic operation of legal principles, through either the doctrine of accretion or by implication through a
government authorization. In the following sections, we will discuss each of these different ways of transferring

ownership in turn.

25 Surveys Act, RSA 2000, ¢ S-26.
26 Ibid, s 17(2).
27 |bid, s 17(3).

28 Alberta Wetland Identification and Delineation Directive (1 June 2015), online: Government of Alberta
https://open.alberta.ca/publications/9781460123638.
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Sale

The first way that a private person or organization can acquire the land under water is by buying the land
from the government. Under the Public Lands Act and its regulations, the provincial government can sell public
land, so long as the price is not below the fair value of the land.?® This power to sell public land includes the power
to sell the land beneath waterbodies and watercourses, which means the government can put this land up for

sale, whether by public auction, private sale, or tender.3°

Notably, where beds or shores are owned by a private owner other than the provincial government, that

owner can sell the beds and shores the same as any other privately owned property.

Accretion

The second way the ownership of beds and shores can transfer from the government to someone else is
through the common law doctrine of accretion. Under the doctrine of accretion, when the boundaries of a
waterbody change over time, the newly exposed lands automatically belong to the riparian owner, which is the
owner of the land next to the water. The doctrine of accretion and how exactly it applies to riparian lands are

discussed in detail in the section of this chapter on riparian land.

Notably, the doctrine of accretion also applies to privately owned beds and shores. However, in practice,
private owners of beds and shores usually also own the land next to the beds and shores, so there would not be

any change in ownership when the submerged land is exposed.

Authorization

The third way the ownership of beds and shores can transfer from the government to a private owner is
when someone modifies the location of a waterbody or watercourse in accordance with a government
authorization. The law is not entirely settled on this point. However, when a person is legally authorized to
change the location of a watercourse or waterbody, the owner of the land next to the water can probably claim

ownership of any newly exposed land.3! Equally, the provincial government could probably claim ownership of

2 Public Lands Administration Regulation, Alta Reg 187/2011, s 6. But see Public Lands Act, supra note 8, s 18(a).
30 public Lands Administration Regulation, supra note 29, s 6(2).

31 See Kwasniak, supra note 12 at 69.
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any land that is newly submerged, since the government owns all of the land underneath water, subject to the

exceptions discussed in the section on determining ownership.

On the other hand, it is very unlikely the Land Titles Office or the courts would recognize a claim to the
ownership of land that was exposed by modifying a waterbody or watercourse without government authorization
to do s0.32 Instead, if a watercourse or body of water has been unlawfully modified, the government has the
power to order that it be put back the way it was. For more information about the government’s ability to

regulate the modification of watercourses and waterbodies, take a look at the chapter on water use and flow.

2022 CanLlIDocs 817

Adverse Possession

Finally, it is important to mention that the law prevents any person from acquiring the ownership of beds
and shores from the provincial government through the doctrine adverse possession, or what is colloquially
known as “squatters’ rights”. The Public Lands Act explicitly states that adverse possession does not apply to
public lands.3® This includes beds and shores owned by the provincial government, which means you cannot
acquire the ownership of beds and shores from the government through the long-term occupation and use of

that land.

Notably, the doctrine of adverse possession does apply to private lands, so it would be possible to acquire

the ownership of beds and shores from a private owner through “squatters rights”.3

32 |pid at 67-68.
33 public Lands Act, supra note 8, s 4.

34 See Adverse Possession and Lasting Improvements to Wrong Land (Edmonton: Alberta Law Reform Institute, 2019), online:
https://www.alri.ualberta.ca/2020/02/adverse-possession-and-lasting-improvements-to-wrong-land/.

January 2022 Environmental Law Centre (Alberta) Society Chapter 1: Page 10



Water Law in Alberta
Chapter 1: Land Ownership and Use

2022 C4

Il. PUBLIC RIGHTS TO CROWN LAND

When the provincial government owns land, it has the right to control who is allowed to be on that land
and what activities are allowed and not allowed on it. In Alberta, the rules and restrictions for using provincial
government lands are set out in a number of provincial statutes, including the Public Lands Act, the Provincial
Parks Act®, the Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act3¢, the Wildlife
Act¥, and the Fisheries (Alberta) Act®. In this section, we will review the rules set out in this legislation, with a

focus on how it applies to provincially owned beds and shores.

In addition, even though the provincial government owns and controls most of the beds and shores in the
province, the federal government is also able regulate these lands through its constitutional jurisdiction over
navigation and shipping and fisheries.3® Accordingly, there are additional rules for what you can and cannot do on
beds and shores that are set out in federal legislation, including the Canadian Navigable Waters Act*®, the Canada

Shipping Act, 2001*, the Canada National Parks Act®, the Fisheries Act*®3, and the Species at Risk Act**. We will

35 provincial Parks Act, RSA 2000, ¢ P-35.

36 Wilderness Areas, Ecological Reserves, Natural Areas and Heritage Rangelands Act, RSA 2000, ¢ W-9.

37 Wildlife Act, RSA 2000, c W-10.

38 fisheries (Alberta) Act, RSA 2000, ¢ F-16.

39 Constitution Act, 1867 (UK), 30 & 31 Vict, ¢ 3, reprinted in RSC 1985, App I, No 5, s 91(10), (12) [Constitution].
40 Canadian Navigable Waters Act, RSC 1985, ¢ N-22.

41 Canada Shipping Act, 2001, SC 2001, ¢ 26.

42 Canada National Parks Act, SC 2000, c 32.

43 Fisheries Act, RSC 1985, c F-14.

44 Species at Risk Act, SC 2002, ¢ 29.
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also review the rules set out in this legislation as part of our discussion of what you can and cannot do on crown

owned beds and shores.

In terms of structure, this section is divided into two parts: the first deals with the rules around
construction activities on beds and shores, and the second deals with the rules around recreational activities on

beds and shores, including the rules for boating and fishing.

As you read this section, keep in mind that the rules being discussed are specifically the rules for going
onto submerged crown lands and engaging in activities on those lands. The rules for taking and using water, such
as for irrigation or drinking water, or changing the flow of water, are covered under a separate regulatory scheme

under the Water Act*. That scheme is discussed in detail in the chapter on water use and flow.

Similarly, there are separate rules for any activity that may affect water quality, which are discussed in the

chapter on that subject. In many cases, an activity will require both going onto crown land and using or changing

the flow of water, as well as affecting water quality, so keep in mind that all of these different regulatory schemes

may apply to a single situation at the same time.

Finally, although this section will focus on the provincial and federal legislation that governs the use of
crown lands covered by water, it is possible that local governments have also enacted bylaws governing the
waterbodies and watercourses within their limits.*¢ Since each local government may have different rules, these
will not be dealt with in this publication. Nevertheless, it is always important to check if a local government has

additional rules in place before engaging in an activity on submerged crown land.

i. Construction Activities

Construction activities refer to any human activity that alters the bed or shores of a waterbody or
watercourse, however minor that alteration may be. It is important to seek all necessary approvals before
modifying beds or shores, because there can be significant penalties for making an alteration without the

required approval.

45 Water Act, RSA 2000, c W-3.
46 See Municipal Government Act, RSA 2000, ¢ M-26, s 60.
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In Alberta, there are four overlapping regulatory schemes that govern construction activities on beds and
shores. The first is managed by the Government of Alberta under the Public Lands Act, and it applies to any bed or
shores that are owned by the provincial government.*’ This scheme applies to absolutely any activity that alters
beds or shores owned by the government, whether it is major construction, like the construction of a marina, or a

minor disturbance of the beds and shores, such as the removal of aquatic vegetation.

The second regulatory scheme that governs construction activities on submerged land is run by the
federal government under the Canadian Navigable Waters Act. This scheme applies to anything constructed or
placed on the bed or shores of a navigable water. It also includes any dredging or of dumping fill materials.
Notably, the Canadian Navigable Waters Act scheme applies to any waters that are navigable by any sort of boat,

regardless of who owns the beds and shores.

The third regulatory scheme that affects construction activities on submerged land is managed by the
federal government under the Fisheries Act. This scheme protects fish and fish habitat from damage by any work,
undertaking, or activity.*® Notably, it applies to any waters where there are fish or fish habitat, regardless of who

owns the beds and shores.*?

Finally, the fourth regulatory scheme that affects construction activities on submerged land is managed
by the federal government under the Species at Risk Act. This scheme protects threatened, endangered, and
extirpated species and their habitat.>® The Species at Risk Act primarily applies to federal government lands;
however, the protections for aquatic species and migratory birds and their habitat also apply to provincially and

privately lands, including beds and shores.*!

In the next four sections, we will discuss the specific requirements of each of these four regulatory

schemes in turn.

47 Public Lands Act, supra note 8, ss 20, 54(1)(e).
48 Fisheries Act, supra note 43, ss 34.4, 35.

49 Ibid, ss 2(1), 2.2.

50 Species at Risk Act, supra note 44, s 6.

51/bid, ss 32, 33, 58.
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a. Public Lands Act

Under the Public Lands Act, the provincial government regulates all activities that may alter beds and
shores owned by the province. It is important to keep in mind that this scheme applies to all activities that affect
beds and shores, no matter how minor the alteration may be.*? So, even something small like the removal of

aquatic weeds requires a government approval.

Under the Public Lands Act, there are two types of government approvals that allow a person to alter
government-owned beds and shores: authorizations and dispositions.>* Authorizations are required for short-
term activities that last less than a year, whereas dispositions are required for long-term or permanent activities.

In the following sections, each of these two types of approvals will be discussed in turn.

Authorizations

An authorization is a government approval that gives a person permission to go onto crown land for
whatever purpose is specified in the authorization.>* A “Temporary Field Authorization” specifically allows a
disturbance to crown-owned beds and shores for a period of less than a year. Activities that require a Temporary
Field Authorization include controlling or removing aquatic vegetation, removing a beaver dam, and infilling or

regrading a lot.>®

In addition, some common seasonal activities—such as constructing a temporary boat lift, dock, mooring
buoy, or swimming raft—also require an authorization, unless they meet the requirements in the Disturbance
Standard for Temporary Seasonal Docks and other Mooring Structures for Personal Recreational Purposes®®. Put
otherwise, this means that temporary boat lifts, docks, mooring buoys, and swimming rafts that meet the

requirements of the Disturbance Standard do not require an authorization under the Public Lands Act. For more

52 See Public Lands Act, supra note 8, s 54(1)(e).
53 |bid, s 54(2).
54 Ibid, s 20.

55 See “Shorelands — Approvals and regulatory requirements” (2021), online: Government of Alberta https://www.alberta.ca/shorelands-
approvals-and-regulatory-requirements.aspx.

%6 Disturbance Standard for Temporary Seasonal Docks and other Mooring Structures for Personal Recreational Purposes (1 April 2021),
online: Government of Alberta https://open.alberta.ca/publications/disturbance-standard-temporary-seasonal-docks-mooring-structures-
personal-recreational-purposes.
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information about the Disturbance Standard and its requirements, take a look at the provincial government

website on the subject.’’

Practically, to apply for an authorization, you must submit an application to Alberta Environment and

Parks.>® More information about that process can be found on the Government of Alberta website.>®

Dispositions

A disposition is a general term for a grant of any right to use a piece of crown land, short of the right to
actually own the land.®® Common crown dispositions include grazing leases and surface leases for materials like

gravel, clay, and marl.

A specific type of disposition, called a “Licence of Occupation” is required for construction activities that

disturb crown land and last for longer than a year. Activities that require a Licence of Occupation include:

e Beach development at any point below the bank;

e Construction of a permanent boat launch, dock, or pier;
e Dredging or excavation;

e Erosion protection works;

e  Watercourse re-alignments or crossings; and

e Construction of an in-lake marina or a dam.®!

To apply for a disposition, you must submit an application to Alberta Environment and Parks.®? More

information about that process can be found on the Government of Alberta website.53

57 See “Mooring standards engagement” (21 April 2021), online: Government of Alberta https://www.alberta.ca/mooring-standards-
engagement.aspx.

58 Applications related to energy resource projects must go to the Alberta Energy Regulator instead: see Responsible Energy Development
Act, SA 2012, c R-17.3, ss 2, 24-25; Specified Enactments (Jurisdiction) Regulation, Alta Reg 201/2013.

9 See “Lakeshores” (2021), online: Government of Alberta https://www.alberta.ca/lakeshores.aspx; “Alberta Environment and Parks land
forms” (2021), online: Government of Alberta https://www.alberta.ca/alberta-environment-and-parks-land-forms.aspx.

60 See Public Lands Act, supra note 8, s 1(1)(e).

61 See “Shorelands — Approvals and regulatory requirements” (2021), online: Government of Alberta https://www.alberta.ca/shorelands-
approvals-and-regulatory-requirements.aspx.

62 Applications related to energy resource projects must go to the Alberta Energy Regulator instead: see Responsible Energy Development
Act, supra note 58, ss 2, 24-25; Specified Enactments (Jurisdiction) Regulation, supra note 58.

63 “Pyblic Land Dispositions” (2021), online: Government of Alberta https://www.alberta.ca/public-lands-dispositions.aspx.
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b. Canadian Navigable Waters Act

Under the Canadian Navigable Waters Act, the federal government manages all activities that could
impede the navigation of a waterway. The Act applies to a broad range of activities, including the construction,
placement, or modification of any human-made structure or device in, over, under, or through a navigable

water.%

Under the Act, the structures, devices, or other things that may be placed in a navigable water are
referred to as a “works”.%> Works may be temporary or permanent, and, notably, they include dumping any fill
material, such as stone, gravel, or earth, in a navigable water, as well as excavating or dredging materials from the

waterbed.%6

Unlike the Public Lands Act regime, which only applies to provincially owned beds and shores, the
Canadian Navigable Waters Act regime applies to any body of water, whether natural or artificial, so long as it is
navigable. For the purposes of the Act, a waterbody or watercourse is navigable if there is a reasonable likelihood
it will be used by some sort of boat at some point in the year and if the public, or at least two individuals, have the

right to access the water.5” Access to waterbodies is discussed further in the section on recreational activities and

in the section on riparian rights.

In substance, the Canadian Navigable Waters Act sets out an approvals scheme for any activity that
involves building, placing, altering, or removing a work in a navigable water. Under the scheme, you may need to
obtain a government approval or give public notice before carrying out an activity under the Act. Which of these
is required depends on the type of work and, specifically, whether the work qualifies as major, minor, or another
type of work. In the following sections, we will discuss each of these three different types of work and the

requirements of each type in turn.

64 Canadian Navigable Waters Act, supra note 40, ss 2, 3.
85 See jbid, s 2.

56 /bid.

67 Ibid.

January 2022 Environmental Law Centre (Alberta) Society Chapter 1: Page 16

2022 CanlLllDocs 817



Water Law in Alberta

Chapter 1: Land Ownership and Use

Major works are structures that are likely to substantially interfere with navigation.® A work counts as
major if it is listed in the Major Works Order. Currently, the Order lists dams, ferry cables, bridges, causeways,
and aquaculture facilities.”* To carry out an activity involving a major work, the owner or proponent of the work
will either need to give public notice or to obtain a government approval, depending on whether the activity will

interfere with navigation.

In the first case, if an activity involving a major work will not interfere with navigation, then the owner or
proponent of the work must give public notice of the intended activity.”? This would be the case, for example,

when a bridge owner is making alterations to the bridge and those alterations will not impact navigation.

68 See Transport Canada, “A Guide to the Navigation Protection Program’s Notification, Application and Review Requirements” (10 October
2020), online: Government of Canada https://tc.canada.ca/en/programs/navigation-protection-program/guide-navigation-protection-
program-s-notification-application-review-requirements.

Canadian Navigable Waters Act, supra note 40, ss 2, 28(2)(b).
Major Werks Order, SOR/2019-320.

1 Ibid.

72 Canadian Navigable Waters Act, supra note 40, s 4.1.

73 Ibid, s 5.



